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STATEMENT OF QUESTIONS PRESENTED 


I 


Was the notice issued by the District of Columbia pursuant to the 
provisions of the Unsafe Structures Act, Section 5-501, et seq., D. C. 
Code, 1951 (Article 101-05, D. C. Building Code) to appellees, directing 
them to repair the east wall of their building so as to make it safe, 
authorized by law, in circumstances where said wall was built by in- 
corporating in it a smaller wall of a building on an adjoining lot, where 
only two inches of the composite wall rested on said adjoining lot, 
where all the deficiencies found in the composite wall were in the 
portion added in erecting appellees' building, and where the unsafe 
condition was not attributable to a razing operation partially carried 
out on the building on the adjoining lot? 


0 


In the circumstances set forth in Question I, does the fact that the 


appellees successfully invoked the procedures of the Unsafe Structures 


Act bar them from later changing their position and contending that said 
procedures are without authority in law? 
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(b) The decision of this Court in District of 


Columbia v. Mattingly, 28 App. D.C. 176 
(1906) does not justify the ruling that the 
Unsafe Structures Act is inapplicable here 
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THE FIRST BAPTIST CHURCH OF THE CITY OF 
WASHINGTON, D. C., 
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Vv. 


JOHN B. WENTWORTH, et al., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
Court for the District of Columbia granting appellees, plaintiffs below, 
a judgment and order dismissing appellant's counterclaim for damages 
(JA 97). 


District 
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The judgment was entered April 12, 1960 (JA 97) and notice of 
appeal was filed May 11, 1960(JA 98). Jurisdiction of the United States 
District Court for the District of Columbia was invoked under §11-306, 
D. C. Code, 1951. This Court has jurisdiction under 28 U.S.C., §1291. 


STATEMENT OF THE CASE 


Appellees John B. and Hazel H. Wentworth brought this action in 
the court below against the District of Columbia and certain of its offi- 
cers, hereinafter’ referred to collectively as the "District"; and against 
appellant The First Baptist Church of the City of Washington, D. C., 
hereinafter referred to as the "Church" (JA 1-10) 1 As against the Dis- 
trict, the Wentworths sought an injunction barring further proceedings 
against them under a notice directing them to repair or rebuild a certain 
wall alleged to be a party wall (JA 10, 25-27). As against appellant 
Church and also the District, the Wentworths sought a judgment directing 
the removal ofa partially razed structure on property of the Church, "with 
proper and necessary safeguards and repairs to the party wall, in com- 
pliance with the provisions of Article 309-03 of the D. C. Building Code; 
* * *" (JA 10). 


The wall in question was a common wall between premises known 
as 1628 O Street; N. W., owned by the Church, and premises known as 
1632 O Street, N. W., owned by the Wentworths (JA 2-3, 36-38). The 
Church property, 1628 O Street, N. W., was a small two-story residence 
approximately 20 feet high, about 18 feet wide, and as originally con- 
structed apparently extended south from O Street a distance of 42 feet 
(JA 36). The west wall of this building was a two-course brick wall 


: All joint appendix citations in this brief up through JA 93 refer to the joint 
appendix in case No. 15,739, District of Columbia v. Wentworth, the Court having 
consolidated these two cases for hearing. For clarity the pages of the joint appen- 
dix in 15,831, First Baptist Church v. Wentworth, which is printed at the end of 
this brief, are numbered beginning with JA 95. 
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approximately 8 inches thick, of which 0.16 feet, or 1.92 inches, was 
east of the boundary between the two lots and thus rested on land owned 
by the Church (JA 37-38). 


The Wentworth building, 1632 O Street, N. W., was erected at some 
time after the erection of 1628 O Street, N. W., estimated by tthe Went- 
worths at about 80 years ago (JA 3, 37). This building is a large struc- 
ture 39 feet 7 inches wide, 86 feet long, and approximately 28 feet high, 
or about 8 feet higher than 1628 (JA 37). The north 42 feet of the east 
wall of this building incorporates the original west wall of 1628, but 
since the greater height and wider roof span of 1632 required a 12-inch 
wall, the additional thickness was achieved in this portion of the wall by 
adding a one-course brick veneer approximately 4 inches thick on the 
west side of the original 8-inch wall of 1628, using steel anchors but no 
headers (JA 37). For the 8 feet above the roof line of 1628, the east 
wall of 1632 was built to its full thickness of 12 inches, resting on the 
original 8-inch wall of 1628 and the added 4-inch brick veneer (JA 37). 
Thus at its base the composite wall had a total thickness of 1.04 feet, or 
12.48 inches, of which 0.88 feet, or 10.56 inches rested on the Went- 
worths' property (JA 37-38). 


In May, 1958, appellant Church leased the lot on which 1628 O 
Street, N. W. was located at a monthly rental of $125.00, this rental to 
commence when the lot was cleared and made available for automobile 


parking (JA 40). All arrangements necessary to use this property for 
parking were made except for the razing of the building (JA 40). The 
contractor which was employed obtained a razing permit from the Dis- 


trict on the representation, made in good faith, that a party wall was not 
involved (JA 33). However, after the rear portion of the upper story of 
1628 had been removed, the razing operation was suspended [because of 
the dangerous and unsafe condition of the east wall of 1632, the property 
of the Wentworths, appellees (JA 40). An inspection of the premises 
1632 O Street, N. W., by a Construction Inspector of the District dis- 
closed that the east wall was cracked and not bonded properly, thus 
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causing it to lean outward, a dangerous and unsafe condition, and a 
notice dated June 18, 1958, was sent by the District to the Wentworths 
directing them to correct this condition as required by the D. C. Build- 
ing Code, Article 101-05 (JA 48, 49; Exhibit 1-C). 


Thereafter la question was raised as to whether the wall between 


the two properties was a party wall, and on July 2, 1958, the contractor 


was directed to furnish the District with a plat certifying as to the loca- 
tion of the wall (JA 50; Exhibit 1-D). Such a plat, dated September 5, 
1958, was prepared by the Surveyor of the District of Columbia, locating 
the wall with respect to the boundary between the two properties (JA 34). 
On September 10, 1958, the District directed appellant Church to sus- 
pend all razing operations at premises 1628 O Street, N. W., until the 


subject wall had been made safe, and on the same day the Wentworths 
were again served with notice that the east wall of the premises 1632 O 
Street, N.W. was in a dangerous and unsafe condition, and directing that 
this condition be corrected as required by the D. C. Building Code, 
Article 101-05 (§5-501 et seq., D. C. Code, 1951) (JA 51, 52; Exhibits 
1-E, 1-F). 


The Wentworths insisted that the subject wall was a party wall, 
questioned the determination that the wall was in a dangerous and unsafe 
condition, requested the appointment of a Board of Survey pursuant to 
the provisions of Section 2 of Article 101-05 of the D. C. Building Code 
($5-502, D. C. Code, 1951), and named the member of the Board to 
represent them (JA 53-54; Exhibit 1-G). Learning of this request, the 
Church urged an early settlement of the matter because of its loss of 
revenue and suggested that, if such procedure was appropriate, its engi- 
neer might be designated as the third member of the Board of Survey 
(JA 55-56; Exhibit 1-H). Instead, the District convened two Boards of 
Survey, one for each property, to examine the same composite wall, and 
the suggestion by the Church was construed as the appointment of its 
engineer as the member of a separate Board (JA 56-57; Exhibits 1-1, 
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1-J). Each Board consisted of a District member, an owners'; member, 
and a third member chosen by these two, but the District member on 
both Boards was the same, as was also the third member of both Boards 
(JA 57; Exhibit 1-J). 


A joint report dated December 6, 1958 set forth "the joint conclu- 
sion of the two Boards of Survey that the party wall (the north| 42 feet 
plus or minus) between premises No. 1628 and No. 1632 O Street, N.W. 
is in an unsafe condition" (JA 58-61; Exhibit 1-K). All of the deficiencies 
found by the Boards as the basis for this conclusion related either to the 
4-inch brick veneer on the Wentworths' side of the wall (JA 59-60; 
Exhibit 1-K, paragraphs 2, 4) or to that part of the wall above the roof 
line of the Church's building (JA 60-61; Exhibit 1-K, paragraphs 3, 4, 5, 
6, 7). None of the findings refers to the small portion of the wall un- 
covered by the partial razing, and the Boards made an express finding 
"that the extent of the wrecking operations of No. 1628 so far nave not 
caused any cracks or damage to the wall" (JA 61; Exhibit 1-K, par. 7). 


On December 22, 1958, the District directed, pursuant to §5-503, 
D. C. Code, 1951, that the Wentworths and the Church make the wall safe, 
either by repairing and rebuilding it or by removing it in its entirety 
together with any structure which would be made unsafe by its removal 
(JA 15-17, Exhibit B; JA 62-66, Exhibit 1-L). In reply the Church 
claimed the right under the District's notice and under Section 3 of the 
Unsafe Structures Act, §5-503, D. C. Code, 1951, to elect to have the 
wall removed, stated its election to do so, offered to cooperate in accom- 
plishing the removal, and denied any liability for the cost of rebuilding 
or repairing said wall (JA 38). However, the District advised that it did 
not recognize the right of election claimed by the Church (JA, 39). 


Further proceedings under the notices of December 22, 1958, were 
held in abeyance while the Church sought to acquire 1632 O Street by 
purchase or exchange. When this effort failed, the District, by a letter 
of July 28, 1959, proposed that the razing of 1628 O Street, N. W., be 
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completed, and that the Church submit plans, plat and application to the 
District, "the plans to show clearly the method proposed to protect and 
waterproof the party wall between 1628 O Street and 1632 O Street, all 
in accordance with Article 309-03 of the D. C. Building Code * * *" 

(JA 17-21, Exhibit C). Appellant Church replied to this letter on 
August 11, 1959, ‘saying that in view of the finding by the Boards of Sur- 
vey that the wall was unsafe its engineer was not willing to recommend 
that the Church proceed with the razing of its building as had been pro- 
posed (JA 22, Exhibit D). The Church urged the District, as the only 
party in complete control of the entire situation and in a position to pro- 
ceed independently, to do whatever work it considered necessary to 
determine whether the subject wall was in fact safe, adding that it would 
not be wise for the Church to proceed as proposed by the District so 
long as the official finding that the wall is unsafe is not officially re- 
scinded (JA 22-23, Exhibit D). 


Thereafter the District withdrew this proposal and reconvened the 


Boards of Survey, which reaffirmed their prior findings and conclusion 
(SA 23-25, Exhibit E; JA 67-71, Exhibits 1-M, 1-N). The Wentworths 
refused to take part in this procedure, contending that the application of 
the procedures of the Unsafe Structures Act to this situation was unlaw- 
ful, and demanded that the District enforce against the Church the pro- 
visions of Article 309-03 of the D. C. Building Code (JA 7). Article 309- 
03 prescribes the treatment of party walls involved in razing operations 
and imposes on the owner of the building being razed the obligation of 
making safe by repairing or rebuilding any party wall which is left 
standing. 


Notices dated November 6, 1959, based on this second report of 
the Boards were! served on the Wentworths and the Church by the Dis- 
trict. These notices differed from the prior notices, however, in that 
they did not offer the parties the option of removing the unsafe wall, 
but directed thern ''to make the party wall safe * * * by repair or re- 
building so that the wall is of proper thickness for its height, properly 
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tied and bonded, and reasonably plumb" (JA 25-27, Exhibit F; JA 71-76, 
Exhibits 1-O, 1-P). Appellant Church reiterated its claim that under 
§5-503, D. C. Code, it had a right to elect and did elect to have said 
wall removed, offered to cooperate in such removal, and denied any 
liability for the cost of repairing or rebuilding the wall (JA 38). 


The Wentworths filed their complaint in the court below on Novem- 
ber 12, 1959 (JA 1), seeking an order nullifying the November 6, 1959 
notice as being invalid and illegal when issued and enjoining the District 
from further proceeding against them under it (JA 10). The complaint 
also sought an order directing the District and the Church to remove 
the partially razed structure on the Church's property "with proper and 
necessary safeguards and repairs to the party wall, in compliance with 
the provisions of Article 309-03 of the D. C. Building Code *|* *" (JA 10). 


Appellant Church in its answer counterclaimed and crossclaimed 
against the Wentworths and the District for a declaratory judgment that 
the subject wall is not a party wall as to 1628 O Street, N. W., the prop- 
erty of the Church, and also for a declaratory judgment that the Church 
has the right under Section 3 of the Unsafe Structures Act of March 1, 
1899, as amended, §5-503, D. C. Code, to elect to remove the subject 
wall, that the Church has properly exercised its right of election and 
has elected to remove said wall, and that having exercised its right of 
election and elected to remove the wall the Church cannot thereafter be 
charged with any part of the cost of rebuilding or repairing it (JA 41). 


In addition, the Church counterclaimed against the Wentworths for 
damages for deprivation of the use of its property through their wrong- 


ful failure to comply with the District's notice of September 10, 1958 
(JA 52, Exhibit 1-F) directing them to correct the dangerous| and unsafe 
condition in the east wall of their building (JA 40, 41-42). The Went- 
worths replied to the Church's counterclaim (JA 77-79). 


The District moved to dismiss the complaint, or in the alternative 
for summary judgment, and the Wentworths likewise moved for summary 


8 


judgment (JA 42, 79-80). The court below denied the District's motion 
and granted the Wentworths' motion, citing District of Columbia v. 
Mattingly, 28 App. D.C. 176, in support of its ruling that the notice dated 
November 6, 1959 (JA 25-27, Exhibit F; JA 71-73, Exhibit 1-O) issued 
by the District to the Wentworths is unauthorized (JA 90). Judgment was 
entered in accordance with the opinion (JA 90-93), and the appeal of the 
District is before this Court as case No. 15,739. 


The Wentworths also moved for summary judgment dismissing the 
Church's counterclaim for damages and declaring the common wall be- 
tween the buildings of the parties to be a party wall (JA 96).” Since the 
Church's counterclaim for damages rested on the alleged wrongful 
failure of the Wentworths to comply with the District's notice of Septem- 
ber 10, 1958, since said notice was issued under the provisions of the 
Unsafe Structures Act of March 1, 1899, §5-501, et seq., D. C. Code, 
1951, and since the trial court had already ruled that a notice issued 
under that statute was unauthorized, the counterclaim for damages was 
dismissed on the! basis of the earlier judgment (JA 97). This appeal 
followed (JA 98). 


STATUTES INVOLVED 


Act of March 1, 1899, 30 Stat. 923, ch. 323, §1, as amended by the 
Act of April 5, 1935, 49 Stat. 105, ch. 41, §1 (D. C. Code, 1951, Chapter 
5, §5-501 et seq.): 


"Chapter 5. — UNSAFE STRUCTURES 


"§5-501. If in the District of Columbia any building 
* * * shall, from any cause, be reported unsafe, the inspec- 
tor of buildings shall examine such structure * * * and if, 
in his opinion, the same be unsafe, he shall immediately 
notify the owner, agent, or other persons having an interest 
in said structure * * * to cause the same to be made safe 
and secure, or that the same be removed, as may be neces- 
sary. The person or persons so notified shall be allowed 


= This is the first citation to the supplemental joint appendix printed in the 
back of this brief. 


9 


until 12 o'clock noon of the day following the service ot 

such notice in which to commence the securing or removal 
of the same; and he or they shall employ sufficient labor to 
remove or secure the said building * * *. 


"§5-502. When the public safety does not, in the judg- 
ment of the inspector of buildings, demand immediate action, 
if the owner, agent, or other party interested in said unsafe 
structure * * *, having been notified, shall refuse or neglect 
to comply with the requirements of said notice within the 
time specified, then a careful survey of the premises shall 
be made by three disinterested persons, one to be appointed 
by the commissioners of the District of Columbia, one! by 
the owner or other person interested, and the third to be 
chosen by these two, and the report of said survey shall be 
reduced to writing, and a copy served upon the owner or 
other interested party; and if said owner or other interested 
party refuse or neglect to appoint a member of said board 
of survey within the time specified in said notice, then the 
survey shall be made by the inspector of buildings and the 
person chosen by the commissioners, and in case of dis- 
agreement they shall choose a third person, and the deter- 
mination of a majority of the three so chosen shall be final. 


§5-503. Whenever the report of any such survey shall 
declare the structure * * * to be unsafe, or shall state} that 
structural repairs should be made in order to place the said 
structure * * * in a fit condition for further * * * use, and 
the owner or other interested person shall for ten days 
neglect or refuse to cause such structure * * * to be taken 
down or otherwise to be made safe, the inspector of build- 
ings shall proceed to make such structure * * * safe or re- 
move the same. * * * The inspector of buildings shall 
report the cost and expense of said work to the commis- 
sioners of the said District, who shall assess the amount 
thereof upon the lot or ground whereon such structure | * * * 
stands, or stood * * * and unless the said assessment jis 
paid within ninety days from the service of notice thereof 
on the agent or owner of such property, the same shal} bear 
interest at the rate of 10 per centum per annum from the 
date of such assessment until paid, and shall be ana 
as general taxes are collected in said District; but said 
assessment shall be without prejudice to the right which the 
owner may have to recover from any lessee or other person 
liable for repairs." 
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REGULATION INVOLVED 
Building Code of the District of Columbia: 


"GF 5-002 Order No. 57-494 
| Government of the District of 
Columbia 
Executive Offices 
Washington 4, D. C. 
March 21, 1957 


Subject: 1951 Building Code - Amended 
Department of Licenses and Inspections 


Ordered: That the 1951 BUILDING CODE of the District of Columbia, 
as amended, is hereby further amended as follows: 


To Section 309 add the following: 


Article 309-03. — Treatment of Party Walls 
Involved in Razing Operations. 


* * * 


e. In the event that any building or other structure, 
which is enclosed on one or more sides with a party wall 
or party walls, is wholly or partially removed, razed or 
demolished, and any such party wall or party walls left 
standing and exposed are in the opinion of the Director of 
Licenses and Inspections unsafe or dangerous for any 
reason, then in that event, the owner of the building being 
removed, razed or demolished shall, with respect to such 
party wall or party walls or any portion thereof that may 
be deemed by the Director of Licenses and Inspections to 
be unsafe or dangerous, either remove and reconstruct 
the same, or anchor, brace, or buttress the same, and do 
all other necessary work to enclose properly the building 
or other structure left standing. * * * 


By order of the Board of Commissioners, District of Columbia. 


/s/ G.™M. Thornett 
Secretary to the Board" 
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STATEMENT OF POINTS ON APPEAL SUBMITTED BY DEFENDANT, 
FIRST BAPTIST CHURCH OF THE CITY OF WASHINGTON, D.C. 
Defendant, First Baptist Church of the City of Washington, D.C., 
raises the following points on this appeal from the judgment jand order 
of this court entered on April 12, 1960, in favor of the plaintiffs: 


1. The trial court erred in declaring to be without authority in 
law and, therefore, null and void, the notices and demands served by 
the defendant, District of Columbia, upon plaintiffs. 


2. The trial court erred in holding that Title 5, Chapter 5, District 
of Columbia Code, 1951, was not available for the collection of the costs, 


and expenses of work performed by the District of Columbia|pursuant to 
its provisions. 


3. The trial court erred in determining that there was no genuine 
issue as to any material fact. 


4. The trial court erred in granting the plaintiffs leave to with- 
draw their motion for a judgment and order declaring the common wall 
which existed between the buildings of the plaintiffs and the defendant 
Church to be a party wall. 


5. The trial court erred in failing to find that the plaintiffs were 
under a legal duty, pursuant to Title 5, Section 501 et seq. of the District 
of Columbia Code, 1951 Edition, to correct the unsafe conditicn of the 
north forty-two feet of the east wall of their building after the dangerous 
and unsafe condition of the wall had been brought to plaintiffs’ attention 
by the defendant, District of Columbia, through its agents, and after 
written demand had been made upon plaintiffs by defendant, District of 
Columbia, through its agents, to remedy the unsafe condition of the 
wall. 


12 


SUMMARY OF ARGUMENT 


1. All applicable procedures of the Unsafe Structures Act were 
followed in the issuance of the notice to appellees to repair the east wall 
of their building so as to make it safe. The decision of this Court in 
District of Columbia v. Mattingly, 28 App. D.C. 176, does not justify the 
rejection of the Unsafe Structures Act here, as the basis for the Mattingly 


decision was that the wall there involved was not "an unsafe structure” 


within the meaning of the Act, the fact that it was a party wall did not 
enter into that decision, and that decision did not hold an administrative 
regulation controlling in the face of a prior applicable statute. 


2. Appellees admittedly initiated the request for the convening of 
a Board of Survey under the Unsafe Structures Act to determine whether 
the subject wall was unsafe, and nominated their member of the Board 
before any other party did so. Appellant acquiesced in this procedure, 
incurred obligations in connection with it, and delayed any other possible 
course of action.’ Only after the Boards of Survey had rendered a report 
unfavorable to appellees’ interests did appellees change position and con- 
tend that the application of the procedures of that Act to this case was not 
authorized by law. Having successfully invoked the procedures of the Act, 
appellees should now be barred from contending that its application here 
is invalid. 
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ARGUMENT 


I 


THE NOTICE DATED NOVEMBER 6, 1959, ISSUED UNDER THE 
PROVISIONS OF THE UNSAFE STRUCTURES ACT, WAS VALID 


(a) Said Notice Complied With All Applicable 
Provisions of the Unsafe Structures Act. 


§5-501, D.C. Code, brings within the initial ambit of the Unsafe 


Structures Act "any building"’ which "shall, from any cause, 
unsafe * * *," That section requires that 


* * * the inspector of buildings shall examine such st 


ture * * * and if, in his opinion, the same be unsafe, he 


shall immediately notify the owner * * * to cause the 
to be made safe and secure, or that the same be remo 
as may be necessary. * * * 


of the term, "any building," and the record establishes that 


be reported 


ruc 


same 
ved, 


The structure here involved certainly comes within the meaning 


the appropriate 


District officers examined it, were of the opinion that it was unsafe, and 
notified appellees to correct this condition (JA 48, 49; Exhibits 1-B, 1-C). 


Appellees having refused or neglected to comply with this notice, 
oe D.C. 
Code. The Board having found the structure to be unsafe, the issuance 
to appellees of the notice of November 6, 1958 (JA 25-27, Exhibit F; 
JA 71-73, Exhibit 1-O) was authorized by §5-503, and upon the neglect 
or refusal of appellees to comply with the notice the Distric 


appointment of the Board of Survey was appropriate under 


t was 


authorized to take the further proceedings provided for in that section. 


(b) The Decision of This Court in District of 
Columbia v. Mattingly, 28 App. D.C. 176 
(1906), does not Justify the Ruling that the 


Unsafe Structures Act is Inapplicable Here. 


(1) The basis for this Court's decision in the Mattingly case is 


succinctly stated in the last sentence of the opinion (28 App, 
185): 


D.C, at 
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Our conclusion being that the wall was not ''an unsafe 

structure"! within the meaning of the act of March 1, 1899, 

the judgment must be affirmed. 

This conclusion was reached by the Court after a detailed review 
and analysis of the findings of fact of the Board of Survey which had 
been convened in that case to examine a party wall which was the sub- 
ject of the controversy there. Thus the Mattingly decision establishes 
only that a conclusion that a wall is not "an unsafe structure" within 
the meaning of the statute bars all further proceedings under the statute. 


(2) The Court below was not justified, therefore, in ruling that 
the decision depended on a determination of whether the wall in question 
was a party wall (JA 86, 89, 91). The fact that the structure involved in 
the Mattingly case was a party wall did not enter in any way into the 
decision of that case. 


(3) Nor does the Mattingly decision justify a ruling that an ad- 


ministrative regulation issued under general statutory authority can 
repeal or nullify'the express provisions of a prior statute. The Unsafe 
Structures Act became law on March 1, 1899. Article 309-03(e) of the 
D.C. Building Code, which the court below held was controlling in this 
case (JA 90, 91), was promulgated March 21, 1957 pursuant to a general 
power given to the Commissioners of the District of Columbia to issue 
building regulations. §1-228, D.C. Code. Although the authorizing 
statute does provide that the regulations issued thereunder shall have 
the same force and effect as if enacted by Congress, they cannot have 
the effect of repealing or amending a prior express statute. Taft v. 
Helvering, 311 U.S. 195, 198, 199, 85 L.Ed. 122, 61 S.Ct. 244; Merritt 
v. Cameron, 137 U.S. 532, 34 L.Ed. 772, 11 S.Ct. 174; United States v. 
200 Barrels of Whisky, 95 U.S. 571, 24 L.Ed. 491. Even if one were to 
assume that the’ subsequent regulation could be given such force, the 
absence here of/any clearly expressed intention in the regulation, 
Article 309-03(e) of the D.C. Building Code, to affect the prior Unsafe 
Structures Act brings this case within the familiar rule of statutory 
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interpretation that an implied repeal will be found only where no other 
interpretation is possible. Washington Gas Light Co. v. Byrnes, 78 U.S. 
App. D.C. 107, 137 F.2d 547 (App. D.C. 1943), affirmed, 321 U.S. 489, 
88 L.Ed. 883, 64 S.Ct. 731. 


In any event, the reliance by the court below on the Mattingly 
decision eliminates any suggestion of an implied repeal of the| Unsafe 
Structures Act, as this Court held the Act inapplicable in the Matting! 
case because on the facts the wall there involved was not "an unsafe 
structure" within the meaning of the Act, and not because an administra- 
tive regulation was considered to be controlling. ® 


aa 


THE FACT THAT APPELLEES SUCCESSFULLY INVOKED TH 
PROCEDURES OF THE UNSAFE STRUCTURES ACT SHOULD 
BAR THEM FROM LATER CONTENDING THAT THE ACT IS 
INAPPLICABLE HERE. 


The Wentworths, appellees, by their own admission in their com- 
plaint "agreed to and participated in the formation of the boards of sur- 
vey for the respective premises" (JA 5) under Section 2 of the Unsafe 
Structures Act. Going beyond this admission, the record discloses that 
appellees, acting through the attorney who then represented them, in 
fact initiated the request for the convening of a board of survey and were 
the first to appoint their member to the Board (JA 53-54, Exhibit 1-G). 


: The District of Columbia is in error in its brief in case No. 15,739 when it 
says that in the Mattingly case "this Court affirmed, holding * * * that the Dis- 
trict of Columbia was required, under the circumstances, to proceed) in accord- 
ance with the provisions of Article 309-03(e) of the Building Regulations" (Br. 13- 
14). As we have already pointed out above, Article 309-03(e) of the Building 
Regulations was not promulgated until March 21, 1957, more than fifty years 
after the Mattingly decision was handed down. Moreover, the building regulation 
mentioned in that case was cited by this Court as one under which the District 
"might have proceeded" (28 App. D.C. at 184), not as a regulation which was 
controlling. 
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Appellees have always known that appellant Church contends that 
the subject wall was not a party wall (JA 32) and that any delay in the 
repairing or rebuilding of the wall would hold up the clearing of the 


Church's property and cause the Church a substantial loss of revenue 
(JA 40-41; JA 55; Exhibit 1-H). Moreover, both appellant and appellees 
were aware that in the normal course of events the procedures under 
the Unsafe Structures Act would effect the removal or repair of an 
unsafe structure in a very short period of time, while accomplishing 
the same result through litigation between private parties could take 
several years. 


Appellees invoked the procedures of the Unsafe Structures Act 
on the theory that the decisive question was whether the subject wall 
was in a dangerous and unsafe condition (JA 54). The answer of the 
Boards of Survey to this question being unsatisfactory to appellees, 
they changed position and contended that the decisive question was 
whether the subject wall was a party wall, and that if it were, the Unsafe 
Structures Act did not apply to it (JA 10). Had this been appellees' posi- 
tion from the beginning they would never have requested the convening of 
a Board of Survey, for in the same letter in which this request was made 
appellees contended that the subject wall was a party wall (JA 54). 


Appellees' tactics led appellant to incur the expense of an engineer 
to represent it on the Board of Survey, and to delay for a substantial 
period of time instituting proceedings which would lead to a determina- 
tion of the issues between appellant and appellees. 

"It may be laid down as a general proposition that, 

where a party assumes a certain position in a legal pro- 

ceeding, and succeeds in maintaining that position, he may 

not thereafter, simply because his interests have changed, 

assume a contrary position, especially if it be to the prej- 

udice of the party who has acquiesced in the position for- 

merly taken by him * * *," 

Davis v. Wakelee, 156 U.S. 680, 689, 15 S.Ct. 555, 39L.Ed. 578 


(1895), quoted in Jamison v. Garrett, 205 F.2d 15, 92 App. D.C. 232 (1953). 
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CONCLUSION 


For the foregoing reasons, the judgment of the court below should 
be reversed. 


Respectfully submitted, 


ALVIN O., WEST, 
1411 K Street, N.W. 
Washington, D. C. 

WARREN E. MILLER 


910 Seventeenth Street, N.W. 
Washington, D. C. 


Attorneys for Appellant 
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(NOTE: Since the Court on September 16, 1960 ordered that| appellant 
be allowed to refer to the joint appendix in Case No. 15,739, |the index 
to the joint appendix in Case No. 15,739 is set forth below and to it is 
added the index to the additional material included in this supplemental 
joint appendix. For clarity the pagination of this joint appendix follows 
the numbering of the joint appendix in Case No. 15,739, the first page 
number of this joint appendix being JA 95.) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JOHN B. WENTWORTH, et ux., _—s+) 
Plaintiffs, ) 
ee ) Civil Action No. 3183-59 
DISTRICT OF COLUMBIA, et al., ) 
Defendants. ) 
INDEX 


To Joint Appendix, No. 15,739, District of Columbia v. 
Wentworth 


Case No. 15,739: 
Complaint for Injunctive Relief 


Motion for Temporary Restraining Order . 
Order Denying Motion for Temporary Restraining Order . 


Answer of Defendant The First Baptist Church of the 
City of Washington, D.C., to Complaint, with Counter- 
claim for Declaratory Judgment and Damages, and 
With Cross-claim for Declaratory Judgment Against 
Defendants District of Columbia, et al. : 


Motion of Defendants District of Columbia, Commissioners 
of the District of Columbia, Igenfritz and Dripps to 
Dismiss or in the Alternative for Summary Judgment. 


Plaintiffs' Reply as to the Counterclaim and Cross- 
claim for Declaratory Judgment * 


Plaintiffs' Motion for Summary Judgment . 
Affidavit of John B. Wentworth 

Excerpts From Transcript of Proceedings. 
Memorandum of Judge McGarraghy 
Judgment and Order. A 

Notice of Appeal . é 
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Index to Joint Appendix, First Baptist Church v. Wentworth 


Case No. 15,831: 


Plaintiffs' Motion for Summary ss ae oe 
Defendant Church 3 


Judgment and Order Dismissing Defendant Church's 
Counterclaim for Damages ‘ ‘ 


Notice of Appeal 
Excerpt from Transcript of Proceedings 


PLAINTIFFS' MOTION FOR SUMMARY 
JUDGMENT AGAINST DEFENDANT CHURCH 


Plaintiffs move pursuant to Rule 56 of the Federal Rules of Civil 
Procedure; for an order granting summary judgment to them against 
defendant Church, in the following respects: 

1. Dismissing defendant Church's counterclaim against plaintiffs; 
and 

2. Declaring the common wall between the buildings of the parties 
to be a party wall. 

In support of this motion plaintiffs refer to and rely upon the 
pleadings; the exhibits filed herein with respect to said pleadings or 
motions thereunder, including those of the District of Columbia; the ad- 
missions of the parties; the survey plat, dated September 8, 1958, on file 
in the District Surveyor's office; the record titles and deeds of the parties 
on file in the Recorder of Deeds office; and the statement of undisputed 
fact herewith submitted. 

The grounds of the motion are that there are no genuine issues as 
to material fact between the parties, and plaintiffs are entitled as a 
matter of law to summary judgment against defendant Church, dismis- 
sing the counterciaim against plaintiffs and declaring the wall between 
the buildings of the parties to be a party wall. 


/s/ Alexander Boskoff 
Attorney for Plaintiffs 
615 Perpetual Building 
Washington 4, D. C. 
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JUDGMENT AND ORDER 
Upon consideration of the motion of plaintiffs John B. Wentworth 
and Hazel H. Wentworth against defendant The First Baptist Church of 
the City of Washington, D.C., for summary judgment dismissing the 
defendant Church's counterclaim for damages against said plaintiffs 
and declaring the common wall which existed between the buildings of 
said plaintiffs and the defendant Church to be a party wall; and 
It appearing from the pleadings, exhibits, affidavits, motions and 
opposition filed herein, and from admissions made during oral argument 
on said motions before this Court on April 6, 1960, that there is no genuine 
issue between plaintiffs and said defendant Church as to any material fact 
concerning the defendant Church's counterclaim for damages; and more 
specifically 
It appearing that said defendant Church concedes that the judgment 
and order of this Court filed herein on March 9, 1960 is dispositive of 
defendant Church's claim that plaintiffs wrongfully failed to comply with 
a notice issued to plaintiffs by the District Department of Licenses and 
Inspections; therefore 
It is adjudged, ordered, and decreed this 12th day of April, 1960, 
that: 
1. Plaintiffs' motion for summary judgment against defendant 
Church dismissing its counterclaim for damages is granted,| on the basis 
of the judgment and order of this Court filed herein on March 9, 1960, 
and said counterclaim for damages is hereby dismissed. 
2. Leave for plaintiffs to withdraw their motion for a judgment 
and order declaring the common wall which existed between |the buildings 
of the parties to be a party wall is hereby granted, and said withdrawal is 


permitted without prejudice to any of plaintiffs' rights. 


/s/ Luther W. Youngdahl 
JUDGE 
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[ Filed May 11, 1960] 


NOTICE OF APPEAL 

Notice is hereby given this 11th day of May, 1960, that the First 
Baptist Church of the City of Washington, D.C., defendant and cross 
claimant herein, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 12th day of April, 1960 in favor of plaintiffs and against said defend- 
ant and cross claimant, the First Baptist Church of the City of Washington, 
D.C. 


/s/ Alvin O. West, 
1411 K Street, N.W. 


E /s/ Warren E, Miller, 
Filed on May 11, 1960 910 - 17th St., N.W. 


in Clerk's office, U.S. Attorney for Defendant 


District Court. | and Cross Claimant, 


| The First Baptist Church 
of the City of Washington, D.C. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
APPEARANCES: 


ALEXANDER BOSKOFF, ESQ., 
Attorney for Plaintiffs 


GEORGE CLARK, ESQ., 
Assistant Corporation Counsel, 
Attorney for District of Columbia, et al. 


ALVIN O. WEST, ESQ., 
Attorney for Defendant The First Baptist 
Church of the City of Washington, D. C. 


* * * * * 
THE COURT: Don't you concede that is moct, counsel? 
MR. WEST: I concede that Judge McGarraghy's ruling would 
foreclose our counterclaim for damages, yes, sir. 
THE COURT: That motion is not proper. 
MR. WEST: I haven't asked for any ruling on that, Your Honor, 
at all. 
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MR. BOSKOFF: That is the plaintiffs’ motion, Your Honor, to 
strike the counterclaim on the basis of Judge McGarraghy's 


ruling. 
THE COURT: You agree to that? 


MR. WEST: I agree. I so stated in my points and authorities. 


* * * * * 


MR. WEST: I would like for the order to state that it is on the 
basis of Judge McGarraghy's ruling. 


THE COURT: Surely. You can state that in the order, 


* * * * * 
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STATEMENT OF QUESTION PRESENTED 


The question is whether this appeal should 


not be dismissed, because (1) it is based upon an 
interlocutory order, and (2) because appellant by 
its counsel in open court explicitly consented to 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,831 


THE FIRST BAPTIST CHURCH 
OF THE CITY OF WASHINGTON, D. C., 


Appellant, 


JOHN B. WENTWORTH 
and 
HAZEL H. WENTWORTH, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER JURISDICTIONAL STATEMENT 


This is an appeal from an interlocutory order of the District Court, 
contrary to the jurisdictional limitations imposed by the provisions of 
28 U.S.C., §1291-1292. 


Appellees have earlier moved to dismiss the appeal for this reason, 


and said motion has been denied by order of this Court dated September 
16, 1960. 


‘COUNTER STATEMENT OF FACT 


A. Prior Proceedings 

The order appealed from, hereinafter called the Youngdahl order, 
was based upon an earlier order of the District Court which will be 
referred to hereinafter as the McGarraghy order. The McGarraghy 
order is the subject of an appeal by the District of Columbia in No. 
15739, which has been consolidated for hearing with this appeal. The 
appellees in each case are the same, and will hereinafter be referred 
to as theWentworths. The appellant in this appeal will be referred to 
as the Church. 


The excerpts from the proceedings before Judge Youngdahl, pre- 
liminary to the entry of the order here appealed from, show that the 


Church explicitly agreed to the entry of the order. (J.A. 98-99). Counsel 


for the Church conceded that the prior McGarraghy order "would foreclose 
our counterclaim for damages [ against the Wentworths] "; and, therefore, 
agreed to the entry of an order by Judge Youngdahl dismissing said 
counterclaim. The Church asked only that the order dismissing its 
counterclaim make it clear that the dismissal was based upon the Mc- 
Garraghy order, so that corrective action would be open to it in the event 
that the McGarraghy order was reversed in the appeal of the District 
which was then pending. Judge Youngdahl agreed to the insertion of this 
language, and the order was so entered. 


The McGarraghy order has been thoroughly briefed by the District 
and the Wentworths in the District's appeal, and this Court is respect- 
fully referred to these briefs. Insofar as the Church's appeal is con- 
cerned, however, it is pertinent to note that the Church participated in 
the proceedings 'before Judge McGarraghy which led to his order. In 
that instance the District initially moved for summary judgment against 
the Wentworths prior to answer, urging the validity of its notice of Novem- 
ber 6, 1959. (JA. 42). The Wentworths then cross-moved for summary 
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judgment against the District, and also moved for summary] judgment 
against the Church's counterclaim for damages against them. (J.A. 79). 
The Church then also moved for summary judgment upon its counter- 
claim for damages against the Wentworths and upon its general claim 
for a judgment declaring that the wall was not a party wall and that, in 
any event, it had no liability to the District for any expenditure by the 
District to repair or rebuild the wall. (Par. 19, J.A. 38). 


During the proceedings before Judge McGarraghy the District 
objected to consideration of the Church's motions at that time, on the 
ground that all opposition to them had not been filed and that the District 
was not prepared to go forward with respect to them. (J.A./87). In the 
absence of objection from the Church, Judge McGarraghy decided to 


proceed at that time only with the cross-motions of the District and the 


Wentworths. He was also informed, as was true, that the issues between 
the parties were substantially different, since the District and the Went- 
worths agreed that the wall in question was a party wall and/that there 
were no material issues of fact, whereas the Church alleged that the wall 
was not a party wall and raised issues of fact. The Church raised no 
objection to the procedure suggested by the District and followed by 
Judge McGarraghy. (J.A. 88). Asa result, Judge McGarraghy under- 
took to consider only the cross-motions of the District and the Went- 
worths and, thereafter, entered the judgment in favor of the Wentworths 
from which the District has appealed. 


It is also significant that the Wentworths gave due notilce to the 
Church of the proposed judgment which was to be entered upon Judge 
McGarraghy's decision; and that the Church raised no objection against 
the entry of the proposed judgment. 


As a result of the procedure followed before Judge McGarraghy 
with the approval of all parties, the Church's motions for summary 
judgment appeared on a later motions calendar for argument before 
Judge Youngdahl. The Wentworths' motion for summary judgment on 
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the Church's counterclaim for damages, which had been withdrawn from 
Judge McGarraghy's consideration, was renewed by a separate motion; 
and the District presented its opposition to the Church's motion for a 
declaratory judgment. In these proceedings, Judge Youngdahl, as stated, 
entered his order dismissing the Church's counterclaim with its consent. 
He also denied the Church's motion for a summary declaratory judgment, 
on the ground that the Church presented triable issues of fact with res- 
pect to its claim that the wall was not a party wall. 


B. Factual Situation. 


Insofar as this appeal is concerned, there need be added only the 
following to the Wentworths' factual statement in the District's appeal: 


The Wentworths, alleging that the wall in question was a party wall 
and that Article 309-03 of the District Building Code controlled in the 
situation, sought a judgment enjoining the District from proceeding under 
its notice dated November 6, 1959. In addition, alleging that the partially 
razed Church building represented a dangerous public nuisance, it sought 
a further order directing the defendants to cause the partially razed 


structure to be removed in accordance with the provisions of Article 
309-03. (J.A. 10). . 


The Church's answer denied that the wall was a party wall (Par. 
3, J.A. 32); counterclaimed and cross-claimed for a declaratory judg- 
ment that it had the right "to elect and does elect to have said wall re- 
moved or razed, offers to cooperate in the accomplishment of said 
removal or razing, and denies any liability for the cost of rebuilding 
or repairing said wall" (Par. 19, J.A. 38); and counterclaimed for 
damages against ithe Wentworths "by reason of plaintiffs' wrongful fail- 
ure to comply with said proper notice [of September 10, 1958] issued 
by the District Department of Licenses and Inspections," which notice 
demanded that the Wentworths "correct" within three days a "dangerous 
and unsafe condition” in the party wall. (Par. 25, J.A. 40). 
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This demand of September 10, 1958 by the District (J.A\. 52) 
against the Wentworths was abandoned by the District ree No 
t 


further action was taken with respect to it, and the District thereafter 
presumed to proceed against the Wentworths under color of the Act of 
March 1, 1899. It thus served upon the Wentworths its notice dated 
December 22, 1958 (J.A. 62) which was superseded by the notice dated 
November 6, 1959 (J.A. 71), pursuant to which the District finally elected 


to proceed. 


At the time the case came up for argument before Judge McGar- 
raghy upon the various cross-motions of the parties, the District had 
completed its razing of the Church building and had rebuilt the party 
wall. With the entry of Judge McGarraghy's order, therefore, there 
were no further issues to be litigated in the District Court between the 
Wentworths and the District. Between the Church and the District there 
remained in the District Court the Church's claim that it is not liable 
to the District for any part of the District's cost in rebuilding or repair- 
ing the wall, because it is not a party wall and because, in the event the 
wall is determined to be a party wall, the Church elected to have the 
wall removed or razed. (Par. 19, J.A. 38). Between the Wentworths 
and the Church, there remained only the Church's counterclaim for 
damages, and the collateral issue as to the status of the walljas a party 
wall. 


Judge Youngdahl's order, here appealed, disposed of the Church's 
counterclaim for damages. At present, accordingly, there is| pending in 
the District Court awaiting trial the dispute between the District and the 
Church. There is also unresolved as between the Wentworths and the 
Church the latter's contention that the original wall was not 4 party wall. 


STATUTE INVOLVED 
The only statute here involved is 28 U.S.C., §1291, which provides: 


§1291, Final decisions of district courts. 


The courts of appeals shall have jurisdiction 
of appeals from all final decisions of the dis- 
trict courts of the United States, the United 
States! District Court for the District of the 
Canal 'Zone, the District Court of Guam, and 
the District Court of the Virgin Islands, except 
where'a direct review may be had in the Sup- 
reme Court. 


SUMMARY OF ARGUMENT 


The record leaves no doubt that the Youngdahl order is an inter- 
locutory order and, therefore, not appealable. In addition, the record 
demonstrates that the appellant by its counsel explicitly agreed before 
Judge Youngdahl in open court to the entry of the order. It cannot now 
appeal from what it has consented to have done. 


Appellant's points on appeal, and its brief, clearly demonstrate 
that the Church's appeal is concerned not with the Youngdahl order, but 
with the prior McGarraghy order. Clearly, the Church is only pretend- 


ing to appeal from the Youngdahl order, and its real purpose is to pro- 


ject itself as a protagonist into the District's appeal from the McGarraghy 
order. It is not'a party to that appeal, and it has no standing with respect 
to that appeal. Its attempt to play fast and loose with this Court's appel- 
late procedures should be condemned by the Court. 


ARGUMENT 


I 


THE APPEAL IS FROM AN INTERLOCUTORY ORDER, 
AND MUST BE DISMISSED 


There can be no doubt, both from the text of the Youngdahl order 


itself and from the proceedings had before him preliminary 
of the order, that it is an interlocutory order subject to the 


to the entry 


action to be 


taken by this Court on the District's appeal from the McGarraghy order. 


The appeal must be dismissed. 28 U.S.C. §1291. 


As it is, the order does not finally dispose of the counterclaim. 


But even if it did, it is clear that such an order would still be inter- 


locutory, since there remain matters in litigation in the act 
Court has stated that an order is interlocutory, unless it is 


ion. This 
"final to all 


the parties, the whole subject-matter and all the causes of action in- 


volved."' Southland Industries v. F.C.C., 1938, 69 App. D.C 


F.2d 117. See also Bank v. Brewing Co., 1900, 16 App. D.C 
Dieterich v. Dieterich, 1919, 48 App. D.C. 357. 


Finally, Rule 54(b) of the Federal Rules of Civil Proc 


| 82, 83, 99 


. 186, 195; 


edure pro- 


vides that where there are multiple claims for relief in an action, the 


court may direct entry of final judgment on less than all of 


the claims 


"only upon an express determination that there is no just reason for 


delay and upon an express direction for the entry of judgme 


nt."' The 


rule further provides that in the absence of such determination and 


direction, the order, however designated,is not final, and is 
revision at any time before the entry of judgment adjudicati 
claims. 


subject to 
ng all the 
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APPELLANT IS ESTOPPED FROM APPEALING FROM AN ORDER 
WHICH HAS BEEN ENTERED WITH ITS CONSENT 
In Evans v. Schoonmaker, 1893, 2 App. D.C. 62, 71, this Court 
observed: "A party cannot be heard to complain in an appellate court 
of that which he has co-operated in doing in a lower court, any more 
than he can properly assign as error instructions requested by him- 
self." 


The Church by its counsel in open court expressly agreed to the 
entry of the Youngdahl order, and it cannot now be heard to appeal from 
it. In Stewart v. Lincoln-Douglas Hotel Corp. (C.A. 7th, 1953), 208 F.2d 
379, 381, the Court stated: "It is a generally accepted rule of long stand- 
ing that a party who agrees or consents to the entry of an order or judg- 
ment thereby waives his right to claim that the trial court committed 


error in the entry of the order." [Citation of cases and authorities]. 


im 


APPELLANT SHOULD NOT BE PERMITTED TO CONTEST 
THE VALIDITY OF THE McGARRAGHY ORDER, UNDER 
COVER OF THIS MERETRICIOUS APPEAL 
The Church's points, and its brief, leave untouched the Youngdahl 
order, and concern themselves solely with the alleged error of the Mc- 
Garraghy order. There can be no doubt, therefore, that this appeal has 
been filed for the sole purpose of arguing the merits of the McGarraghy 


order. 


The Church makes no claim that it is bound in any way by the 
McGarraghy order, yet it seeks to argue the merits of the District's 
appeal, to which it neither claims or seeks standing. It seeks to enter 
a contest, in other words, but not to be bound by the decision. 
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In the absence of any claim by the Church that it is directly 
aggrieved by the McGarraghy order, it has no standing or right to 
contest it. Barksdale v. Morgan, 1910, 34 App. D.C. 549, 552; In re 
Michigan-Ohio Bldg. Corp. (C.C.A. 7th, 1941), 117 F.2d 191, 193. 


If it conceived itself to be aggrieved by the McGarraghy order 
and wished to contest its validity, it had equal opportunity with the 
District to file an appeal. The Wentworths gave due notice of the pro- 
posed order to the Church, as well as to the District. It cannot now, on 
the pretense of appealing from the Youngdahl order, achieve by indirec- 
tion what it decided not to do directly, because of the responsibility 
which might thereby attach to it. 


The Church has persisted throughout this litigation in|contending 
that the wall was not a party wall. It was this issue of fact raised solely 
by the Church which led Judge McGarraghy to distinguish between the 
Wentworths and the Church in their separate disputes with the District. 


Protected by Judge Youngdahl's later order that the District must 
await trial of the Church's contention that there is no party wall, the 
Church now seeks to contest the merits of Judge McGarraghy's order, 
just as if it had participated with the Wentworths and the District in 


their acceptance before Judge McGarraghy of the wall as a ee wall. 
The Wentworths submit that this attempt by the Church to p. 
loose with the process of this Court and the District Court should not be 


ay fast and 


tolerated. 


The District's appeal concerns only the validity of the| demand 
made by it upon the Wentworths. It does not involve in any respect the 
validity of the demands made by the District upon the Church. The 
District conceded in open court before Judge McGarraghy that his deci- 
sion between the District and the Wentworths on the undisputed facts 
between them would not estop the Church, or adjudicate the dispute be- 
tween District and Church. (J.A. 88). 
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If the Church, nevertheless, believed that a decision by Judge Mc- 
Garraghy on the dispute between the District and the Wentworths would 
materially affect 'its interests, it was duty-bound to raise its objections 
for the consideration of Judge McGarraghy. It certainly could not, as it 
did, give its consent to the procedure decided upon by Judge McGarraghy, 
and mentally reserve to itself the right to claim error, if the decision 
did not please. It may not stand apart from liability on Judge McGarraghy's 
decision, as it did; and now properly seek to attack the validity of the deci- 
sion. It cannot eat its cake, and have it, too. 


Even after Judge McGarraghy made his decision in favor of the 
Wentworths, the Church had an opportunity to raise its voice in protest. 
Yet it stood silent, after receiving due and proper notice from the Went- 
worths of the judgment and order which was being submitted for Judge 
McGarraghy's signature, and gave Judge McGarraghy no hint of objection. 


Nor did the Church attempt an appeal from the order, as the District 
has done. Nor did it contest the applicability of Judge McGarraghy's order 
in the proceedings before Judge Youngdahl, in an attempt then to bring its 
validity in proper posture for dispute by the Church. (J.A. 98). 


In Barksdale v. Morgan, supra, this Court observed, at page 553, 
with respect to a claim by an attorney who was not party to the appeal: 
"When this report was returned to court, Wilson took his chances of 


having his claim! allowed in that condition, and if, when the court refused 


it, he was not in a position to except and appeal, we cannot assume any 
responsibility for his absence in this court.” 


Consistently, until the filing of its appeal from the Youngdahl order, 
the Church has time after time made it clear that it had no objection to 
the District Court's separate resolution of the dispute between the Dis- 
trict and the Wentworth's on the facts as agreed upon between them. It 
is much too late for the Church now to claim that it should have a voice 
in this Court’s review of the decision entered by Judge McGarraghy on 
that dispute. 
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Quite clearly, the Church has since decided that it would be better 
for it to adopt this new position, but it is not free to treat the judicial 
process as though it were merely a part of a shell game in which the 
Church manipulates the pea. 


The record in both appeals clearly demonstrates the agreement 
of all parties to a procedure before Judge McGarraghy which invited him 
to treat the disputes between the District and the Wentworths and the 
District and the Church independently on the different factual bases set 
before him. Even as late as the proceedings before Judge Youngdahl, 
the Church gave no indication of any change in its position that the 
McGarraghy order involved and concerned only the District |and the 
Wentworths. Its counsel then "conceded" that Judge McGarraghy's 
order "foreclosed" its counterclaim for damages, and asked only that 
the order make it clear that it would be open for revision in|the event 
the District was successful in its appeal. (J.A. 98). 


CONCLUSION 


Appellees therefore move that this appeal be dismissed on the 


ground that it is taken from an interlocutory order, and on the ground 


that appellant is estopped from questioning the validity of anjorder to 
which it has given its explicit consent. 


Respectfully submitted, 


ALEXANDER BOSKOFF 


615 Perpetual Building 
Washington 4, D. C. 


Attorney for Appellee 
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PRELIMINARY STATEMENT 


The primary purpose of this reply brief is to clarify the factual 


background of this appeal, as there are several respects in which we 
of Fact 


believe that some assertions in appellees' Counter Statement 


are not supported by the record. 
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At page 2 of their brief, appellees state: " * * * The Church 
asked only that the order dismissing its counterclaim make it clear that 
the dismissal was based upon the McGarraghy order, so that corrective 
action would be open to it in the event that the McGarraghy order was 
reversed in the appeal of the District which was then pending. * * *" 


The appeal of the District was not pending at that time. The hearing 
before Judge Youngdahl was on April 6, 1960 (see recital in order, JA 


97), the District did not file its notice of appeal from the earlier order 
until April 8, 1960 (JA 93). A full transcript of the hearing before 
Judge Youngdahl is not in the record, so the suggestion by appellees that 
appellant's counsel limited appellant to awaiting passively the results of 
action by the District rests entirely on recollection -- and recollections 


differ. Moreover, in the circumstances this suggestion is unrealistic. 


Contrary to the assertion at the top of page 3 of appellees' brief, 
appellant Church has never moved for summary judgment on its counter- 
claim for damages against them or on its prayer for a declaratory judg- 
ment that the subject wall is not a party wall. The text of the Church's 
motion for summary judgment is not in the record, but the Church's 
counsel characterized it at the first hearing as being "for a declaratory 
judgment interpreting the statute under which the District of Columbia is 
proceeding here" (JA 86), which corresponds to the third prayer for 
relief in the Church's counterclaim and cross-claim (JA 41). 


Moreover, the Church's participation in this hearing before Judge 
McGarraghy, from which appellees now apparently seek to draw some 
inference of acquiescence by the Church in Judge McGarraghy's ruling 
(Appellees' Br. 3, 10-11), was not for the purpose of opposing appellees' 
motion for summary judgment declaring the notice unlawful and void and 
enjoining the District from proceeding under it (JA 79), as this portion 
of that motion was not directed against the Church and appellees express- 
ly represented that they were seeking no relief against the Church (JA 84). 
Rather, the Church participated in this hearing for the purpose of opposing 


the second part of appellees' motion for summary judgment, which asked 
the dismissal of the Church's counterclaims against appellees (JA 79). 
For some reason Judge McGarraghy made no ruling on this part of ap- 
pellees' motion, and it was the renewal of this motion on the basis of 
Judge McGarraghy's ruling which lead to the entry of the order involved 
in this appeal (JA 96, 97, 99). 


It is ironical that appellees should contend that appellant is 
"[p]rotected by Judge Youngdahl's later order that the District must 
await trial of the Church's contention that there is no party wall * * *" 
(Appellees' Br. 9). As appellees well know, it was the District which 
raised the party wall question as an issue which must be decided before 
the trial court could construe the Unsafe Structures Act, and in this way 
avoided summary judgment on the Church's cross-claim for|declaratory 
judgment construing that Act, over the bitter protest of the Church that 
the Act by its terms applies to "any building," and that the Court could 
determine whether the Church has the right of election it claims under 
the Act without determining whether the structure involved was a party 
wall. 


Although appellees renew their contention that this appeal should 


be dismissed (Appellees' Br. 7), appellant Church considers that this 


contention was fully disposed of by this Court's order denying appellees' 
motion to dismiss filed after this appeal was docketed. Other conten- 
tions of appellees are dealt with below. 
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ARGUMENT 


APPELLANT DID NOT "CONSENT" TO THE ORDER 
APPEALED FROM AS APPELLEES ARGUE, BUT INSTEAD 
APPELLANT MERELY CONCEDED THAT THE EARLIER 
DISTRICT COURT RULING FORECLOSED ITS COUNTER- 
CLAIM FOR DAMAGES. 


Appellant Church's counterclaim for damages against the Wentworths 
was based on an allegation that it had been barred from receiving certain 
revenue from its property by reason of the Wentworths' wrongful failure 
to comply with the District's order of September 10, 1958 directing the 
Wentworths to correct a dangerous and unsafe condition in the east wall of 
their building (JA 40-41). 


Contrary to the assertion of the Wentworths in their answering brief 
(Appellees' Br. 5), the District's notice of September 10, 1958 was never 
abandoned. Said notice was the first step in the procedure under the Un- 
safe Structures Act (Act of March 1, 1899) as Article 101-05, D.C. Build- 
ing Code, which was cited in said notice (JA 52), embodies the provisions 
of the Unsafe Structures Act. The attorney who then represented the 
Wentworths was fully aware of this fact, for in seeking to relieve his 
clients of the obligations of said notice he invoked on their behalf the next 
step in the procedure under the Unsafe Structures Act by requesting the 
convening of a Survey Board under Section 2 of Article 101-05, D. C. 
Building Code, which corresponds to Section 2 of the Unsafe Structures 
Act, §5-502, D.C. Code, 1951, to determine whether the wall was in 
fact unsafe (JA 53-54). The notice and demand dated November 6, 1959 
which was served on the Wentworths was based on the findings of this 
Survey Board that the wall was unsafe (Exhibit 1-O, JA 71-72). 


In his order of March 9, 1960, Judge McGarraghy ruled, as between 
the District and the Wentworths, that the procedures of the Unsafe Struc- 
tures Act were inapplicable to this case (JA 90-92). This ruling rendered 
invalid the District's notice of September 10, 1958, referred to above, 
since it too was a part of the procedure under the Act. 
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Only the District of Columbia could enforce the provisions of the 
Unsafe Structures Act against the Wentworths. Consequently, appellant 
Church submits that the order enjoining the enforcement of that Act quite 
properly ran only against the District of Columbia, and that) contrary to 
appellees' suggestion (Appellees' Br. 9, 10), the Church had no right of 
appeal from that order nor any standing to make a direct attack on it. 


At the same time, appellant Church was keenly aware of the effect 
of the McGarraghy ruling on its counterclaim for damages against the 
Wentworths, for it seemed that the doctrine of stare decisis] plainly 
barred the Church from litigating with the Wentworths the validity of the 
District's notice to them after they had already prevailed against the Dis- 


trict on that precise issue} 


Appellees certainly realized the advantage 
which the McGarraghy ruling gave them, for that ruling was| admittedly 
the basis of their motion for summary judgment on the Church's counter- 
claim and was so urged before Judge Youngdahl (JA 99). Abppellant 
Church did no more than concede that Judge McGarraghy's ruling had 
the effect which appellees claimed for it and foreclosed appellant's 
counterclaim for damages (JA 98, 99). To remove any doubt that Judge 
McGarraghy's ruling was the basis for decision, appellant asked that 
Judge Youngdahl's order so state in express terms (JA 99), |and such 
language was accordingly included in that order (JA 97). Alppellant 
submits that this was not a "consent" to the entry of the order such as 
constitutes a waiver of any right to claim that the trial court committed 
error in the entry of the order. 


This result seemed to follow even though Judge McGarraghy was aided in 
arriving at his decision by a concession on the part of the District which appellant 
Church considers to be erroneous in fact and inlaw. Article 309-03 (e) of the 
D.C. Building Code, which Judge McGarraghy held to be applicable here, is ap- 
plicable by its terms only to party walls (Applt. Br. 19; see JA 86)! The As- 
sistant Corporation Counsel conceded that the subject wall was a party wall, ex- 
plaining that "the only reason we concede that or say that is that the Boards of 
Survey so find and we acted upon their representation" (JA 88-89). |Appellant 
Church submits that under the Unsafe Structures Act the sole function of the 
Board of Survey is to determine whether the subject structure is safe, and that 
the Board has no jurisdiction to make a determination binding on anyone that a 
structure is a party wall, particularly since such a determination involves ques- 
tions of law. 
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Il. THE MeGARRAGHY ORDER IS INCORPORATED IN THE 
YOUNGDAHL ORDER, AND ITS MERITS ARE THEREFORE 
SUBJECT TO REVIEW ON THIS APPEAL, 


The Youngdahl order from which this appeal was taken plainly in- 
corporated the McGarraghy order therein by reference. The Youngdahl 
order granted appellees’ motion for summary judgment of dismissal of 
the Church's counterclaim for damages, "on the basis of the judgment 
and order * * * filed * * * on March 9, 1960, * * *" (JA 97). One 
cannot determine what the Youngdahl ruling was without referring to the 
McGarraghy ruling. Thus the Youngdahl order was merely the repeti- 
tion of the McGarraghy order, with one further provision added, and ap- 
pellant's brief attacks the McGarraghy order because it is also to that 
extent the Youngdahl order. 


This argument does not involve any change in position on the part 
of the Church, and appellees are inaccurate as well as ungracious in Say- 
ing that the Church is treating "the judicial process as though it were 
merely a part of a shell game in which the Church manipulates the pea" 
(Appellees' Br. 11). Appellees could have more properly and more 
profitably addressed themselves to answering the second point in the 
Church's brief, that because appellees successfully invoked the proce- 
dures of the Unsafe Structures Act they should be barred from later 
contending, after they have changed attorneys, that the Act is inapplicable 
here (Appellant's Br. 15-16). 


Moreover, no shell game could be more bewildering than a com- 
parison of the assertion on page 8 of appellees’ brief that the "Church 
makes no claim that it is bound in any way by the McGarraghy order" 
with the accurate assertion on page 11 that the Church's counsel "conceded" 
that Judge McGarraghy's order "foreclosed" its counterclaim for damages. 
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CONCLUSION 
For the foregoing additional reasons, the judgment of the court 


below should be reversed. 


Respectfully submitted, 


ALVIN O. WEST 


1411 K Street,) N. 
Washington 5, |D. 


WwW. 
C. 


WARREN E. MILLER 


910 Seventeenth Street, N. W. 
Washington, Dj C 


Attorneys for Appellant. 


